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the employer does not utilize a preferred provider network, the injured worker still has his choice of two physicians (and referrals from each physician).

There are provisions allowing for an employee to opt-out of the network or allowing for treatment outside the network on a case-by-case basis.  If a specialized physician is needed and not included in the network, then the employee can obtain treatment with a non-network physician, provided he complies with the pre-authorization requirements of the network.  The employer cannot unreasonably withhold authorization to treat with the non-network physician, and the non-network physician is only entitled to reimbursement as allowed under the fee schedule.  The injured worker can also seek treatment with a physician outside the network if the Commission makes a finding the care rendered by the network physician is improper or inadequate.  When an injured worker petitions the Commission to obtain such an order, the Commission is to rule on the petition within five (5) business days.

The preferred provider network provisions are effective upon the Governor signing HB 1698 into law.

The changes to the fee schedule are designed to provide Illinois employers with cost-savings for medical expenses.  The changes include the following:

· Reimbursement to an out-of-state provider is the lesser of their state’s fee schedule, if their state has a fee schedule, or the Illinois fee schedule for where the claimant resides;

· Effective September 1, 2011, the reimbursement rate for services not otherwise included in the fee schedule is 53.2% (as opposed to 76%);

· Effective September 1, 2011, the reimbursement rate for implants is 25% above the net manufacturer’s invoice price, less rebates, plus actual reasonable and customary charges;

· Effective September 1, 2011, prescriptions filled outside a licensed pharmacy are subject to the fee schedule and cannot exceed the average wholesale price plus a $4.18 dispensing fee;

· Effective September 1, 2011, employers will have 30 days to process and pay medical expenses, if all necessary data elements are contained on the bill submitted;

· Effective September 1, 2011, employers shall provide a medical provider with written notification of denial, explaining the basis for the denial and requesting any data elements necessary to process the bill within 30 days of the medical provider submitting the bill for payment;

· Effective September 1, 2011, interest for the non-payment of medical expenses will begin to accrue 30 days after the bill is submitted with all the necessary data elements for payment;

· Effective for the fee schedule as of January 1, 2012, the geo-zips for non-hospital services are reduced to four and to fourteen for hospital services;

· Effective upon the bill being signed into law by the Governor, a medical provider cannot bill either the injured work or the employer for services or treatment found by the Commission to be excessive or unnecessary;

· The Director of Insurance is to adopt rules for providers, employers and insurers for electronic billing and all employers/insurers are to accept electronic billing as of June 30, 2012.
















Understanding Illinois Workers’ Compensation Reform 2011











Indications from Springfield in December of 2010 suggested reform was coming to the Illinois workers’ compensation system.  Reform did not happen then, but on May 31, 2011, the Illinois General Assembly passed HB-1698, sending a workers’ compensation reform bill to Governor Quinn to sign into law.  Governor Quinn is expected to sign the bill into law, but when remains unknown.  Some provisions of the reform bill will take effect upon Governor Quinn’s signing the bill into law, while other provisions are not effective until later dates.  The following analysis is intended to provide you with our interpretation of the reform bill and effective dates for the various provisions.  In the years to come, the Commission and the Courts will likely interpret and further define the various reform amendments to the Illinois Workers’ Compensation Act.








Burden of Proof/Causation Standard








Under the current Workers’ Compensation Act and existing case law, it is the injured workers’ burden to prove his injuries arose out of and in the course of his employment.  In recent months, there has been much media attention focused on whether an injured worker is being held to this standard and required to meet their burden of proof in order to recover benefits.  In order to clarify the burden of proof, the following was added to Section 1 of the Act and is now identified as 820 ILCS 305/1(d):





“To obtain compensation under this Act, an employee bears 


the burden of showing, by a preponderance of the evidence, 


that he or she has sustained accidental injuries arising out of 


and in the course of the employment.” 





The language codifies the current burden of proof standard, as stated by the Illinois courts on numerous occasions, but it does not change the causation standard an injured worker must meet.  The reforms do not require the employee to show the employment was the primary or proximate cause of the injury.  It therefore remains sufficient for an employee to show the employment was a cause of the injury in order to recover benefits under the Act. 








The amendments, though, do create a statutory intoxication defense, as no compensation is allowed if the employee’s intoxication was the proximate cause of the injury or the employee was so intoxicated the intoxication constituted a departure from the employment.  If the employee’s blood alcohol level was equal to or greater than 0.08%, or if there is any evidence of the use of cannabis, as defined in the Cannabis Controlled Act, a substance listed in the Illinois Controlled Substance Act, or an intoxicating compound listed in the Intoxicating Compounds Act, then there is a rebuttable presumption the employee’s intoxication was the proximate cause of the injury.  The same rebuttable presumption is created if the employee refuses to submit to testing of the urine, blood or breath.  To overcome the rebuttable presumption, the employee must demonstrate by a preponderance of the evidence the intoxication was not the sole proximate cause or the proximate cause of the injury. 


	For testing results to be admissible, the tests must be performed by an accredited or certified testing laboratory.  The Act then vests the Commission with the authority and duty of establishing what standards must be met for the collection and testing of samples under the Act.  For employers utilizing mandatory drug testing programs, it will be important to verify the clinic uses an accredited or certified laboratory for the testing and that the testing procedures comply with the standards and guidelines established by the Commission.  As the standards and guidelines are yet to be set by the Commission, the statutory intoxication defense is effective only for injuries occurring on or after September 1, 2011.
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One of the largest cost driving factors for workers’ compensation claims in Illinois has been the medical costs.  The amendments to the Act contain several provisions, which should hopefully result in a cost-savings for employers and insurers.  The changes include creating Preferred Provider Networks, reducing reimbursements under the fee schedule, adding services not previously included to the fee schedule and placing limits on an employee’s choice of physician.


Section 8.1(a) was added to the Workers’ Compensation Act to create Preferred Provider Networks or Programs, so long as the network or program is approved by the Illinois Department of Insurance and complies with the Illinois Insurance Code.  The program must have an adequate number of occupational and non-occupational providers, medical services must be readily available to the injured workers, and the network needs to include a sufficient number and type of physicians experienced in treating occupational injuries.  The program cannot be designed with the intent to delay, reduce or deny medical services. 


When an employer utilizes a Preferred Provider Network, the injured workers can only select physicians from within the network.  The employer’s liability is limited to all first aid and emergency services, the employee’s initial selection of a network provider (and referrals from the first provider) and the employee’s second selection of a network provider (and referrals from the second provider).  


When an employer has a Preferred Provider Network, the employer must notify the injured worker of the network and do so in writing.  Section 8(a) gives the injured worker the option of declining the preferred provider program, in writing, but in doing so the injured worker waives one of his two choices of physicians/providers under the Act.  If the injured worker seeks non-emergency care and then reports a work injury, the employee’s election will constitute his first choice of physician, as allowed under Section 8.1(a).


If your company opts to create a Preferred Provider Network, it will be important to educate the persons to whom an injury is reported of the need to provide the injured worker with immediate written notice of the network and the physicians within the network.  If the injured worker is not notified of the network and the providers, then the injured worker has his choice of any two physicians (and referrals from each physician).  If the employer does not utilize a preferred provider network, the injured worker still has his choice of two physicians (and referrals from each physician).


There are provisions allowing for an employee to opt-out of the network or allowing for treatment outside the network on a case-by-case basis.  If a specialized physician is needed and not included in the network, then the employee can obtain treatment with a non-network physician, provided he complies with the pre-authorization requirements of the network.  The employer cannot unreasonably withhold authorization to treat with the non-network physician, and the non-network physician is only entitled to reimbursement as allowed under the fee schedule.  The injured worker can also seek treatment with a physician outside the network, if the Commission makes a finding the care rendered by the network physician is improper or inadequate.  When an injured worker petitions the Commission to obtain such an order, the Commission is to rule on the petition within five (5) business days.


The preferred provider network provisions are effective upon the Governor signing HB 1698 into law.


The changes to the fee schedule are designed to provide Illinois employers with cost-savings for medical expenses.  The changes include the following:


Reimbursement to an out-of-state provider is the lesser of their state’s fee schedule, if their state has a fee schedule, or the Illinois fee schedule for where the claimant resides;


Effective September 1, 2011, the reimbursement rate for services not otherwise included in the fee schedule is 53.2% (as opposed to 76%);


Effective September 1, 2011, the reimbursement rate for implants is 25% above the net manufacturer’s invoice price, less rebates, plus actual reasonable and customary charges;


Effective September 1, 2011, prescriptions filled outside a licensed pharmacy are subject to the fee schedule and cannot exceed the average wholesale price plus a $4.18 dispensing fee;


Effective September 1, 2011, employers will have 30 days to process and pay medical expenses, if all necessary data elements are contained on the bill submitted;














Changes to Medical Bill Liability
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Utilization Review
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The entity with which a Utilization Review Program is registered changes from the Department of Financial and Professional Regulation to the Department of Insurance.    When an employer or its agent furnishes a medical provider with written notice it is invoking the utilization review process, the provider must provide timely and complete reports.  An employer is required to furnish a copy of the rationale for a denial of medical services to both the medical provider and the injured worker.  The denial of medical expenses can be based on the grounds the care is excessive and unnecessary in compliance with an accredited program.  When the employer denies medical treatment pursuant to an accredited program, then the burden shifts to the employee to demonstrate by a preponderance of the evidence that a deviation from the standard of care is needed to cure or relieve the effects of the injury.  


The utilization review provider making the determination of medical necessity pursuant to an accredited program must be available for an interview or deposition or must be available by telephone/video conference for a deposition.  The costs and fees for the interview or deposition are to be paid by the employer.  


The weight to be attributed to the utilization review recommendations and how it is treated in relation to all other evidence remains the same.   Utilization review is considered with all other evidence, but the finder of fact (the arbitrator/commission) must address the utilization review findings in the decision with all the other evidence.  All changes to the utilization review provisions and Section 8.7 are effective only for medical services provided on or after September 1, 2011.


�











Wage Differential/AMA Guidelines/Carpal Tunnel Cases/TPD Calculations








The reform amendments to the Workers’ Compensation Act include provisions that place limits on certain benefits payable for periods of lost time or for permanency.  The most significant change is to Section 8(d)(1) or what is generally considered “wage differential” benefits.  Wage differential awards are capped at the age of 67 or 5 years, whichever is later.  The limitation applies only to cases in which the injuries occur on or after September 1, 2011.  Limiting the duration of a wage differential award should provide savings to employers, as the injured worker’s life expectancy is no longer the measure of the employer’s liability.


Section 8.1(b) was added to the Act to establish standards and criteria to be utilized by the Commission when determining permanency and included the addition of AMA guidelines.  Physicians are now required to report the level of impairment in writing, which is to include loss of range of motion, loss of strength, measured atrophy and other measurements establishing the nature and extent of the injured workers’ injury.  In preparing the report, the physician is to utilize the most current edition (the 6th Edition at present) of the AMA’s Guide to the Evaluation of Permanent Impairment. 


When making an award for permanency, the Commission is to now base its finding on the reported level of impairment (the AMA disability rating), the occupation of the injured worker, the injured worker’s age, the injured worker’s future earning capacity and evidence of disability corroborated in the treating medical records.  The changes to the Act provide no one factor is determinative, but the Commission needs to explain the relevance and weight of each factor used, including the level of impairment from the treating physician, in its written order.   The new standards and the use of the AMA guidelines for determining disability apply to injuries sustained on or after September 1, 2011.
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The media reporting regarding the prison guards at the Menard Correctional Facility brought to the public’s attention the prevalence of carpal tunnel claims and the methods used by claimants prove the condition is work related.   For claims involving carpal tunnel syndrome from a repetitive or cumulative trauma claim in which the injury occurs on are after the effective date, the legislature placed the value of the hand at 190 weeks of disability, or the pre-2005 level.  Additionally, carpal tunnel awards in repetitive trauma cases are capped at 15% loss of use of the hand, unless “clear and convincing evidence” shows the award should be greater.  The award, however, cannot be any greater than 30% of the hand.  The changes for the allowed recovery for repetitive or cumulative carpal tunnel claims are effective once the Governor signs the bill into law.  As the amendments specifically refer to repetitive trauma carpal tunnel cases, the limitations will likely not apply when the carpal tunnel is traumatic or from a specific accident.  The limitation on benefits payable for repetitive carpal tunnel cases is effective when Governor Quinn signs HB 1698 into law.


With the change of just one word, the legislature changed the calculations for temporary partial disability benefits (TPD).  TPD benefits are now to be calculated as the difference between what the injured worker would now be earning in the pre-injury employment and the gross wages being earned in the modified employment.  The change eliminates any disagreement or litigation over what was included in the “net” calculation of the modified duty position and we can now look to the gross wages (the pre-tax, pre-deduction wages) to calculate the TPD benefits.  The change is effective when the Governor signs the bill into law.








Most attorneys practicing before the Commission on a regular basis begin to understand an arbitrator’s or a commissioner’s tendencies, what doctors they prefer, and what each is inclined to recommend during a pre-trial.  Our clients, to some extent, rely on our experience before the arbitrators and commissioners to guide them through the process and to educate them about the arbitrators hearing their cases.  


Effective at the close of business on July 1, 2011, the terms of all current arbitrators will terminate; however, they will continue to perform all duties until they are re-appointed or their successor is appointed.  Arbitrators will thereafter serve for three year terms (there are provisions for staggered termination of arbitrator terms, so the terms end in 2012, 2013 and 2014) and will be reappointed only after evaluation of their performance by the Chairman.  For all venues outside Chicago, the Commission is required to assign three arbitrators to each venue.  At each venue, no arbitrator is to then sit for more than two of their three year term.  Future arbitrators must also be licensed to practice law in the State of Illinois; however, current non-attorney arbitrators are eligible for reappointment.


Additional changes adopt the Code of Judicial Conduct for arbitrators and commissioners, provide for specific training for both arbitrators and commissioners, provide cases will be disposed of promptly and fairly without bias or prejudice and provide all findings are to be based exclusively on the evidence in the record.  The amendments are not intended to prevent arbitrators from conducting pre-trial hearings, provided the pre-trials are held pursuant to Commission rules.
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The provisions discussed in detail above are the significant changes that affect the overall rights and liabilities of employers and injured workers.  Additional changes provide for:





A Collective Bargaining Pilot Program in which two construction labor organizations will be selected to participate in the program in which through the collective bargaining process the employer and union-represented employees can opt out of the procedures before the Commission and create an alternative dispute resolution process subject to the approval of the Commission. (Section 4(b))


Employer Leasing Companies (ELC) will be required to provide the Commission with additional information regarding their client companies listed as additional insureds on the ELC’s policy or of any certificate of insurance issued to a client company. 


A gift ban is placed on attorneys who practice before the Commission. (Section 16(b)).


The Central Management Services Law of the Civil Administration Code was amended to allow the Director to investigate what is in the State’s best interest for handling its own workers’ compensation program, which could include purchasing insurance or retaining an independent third-party administrator while also creating reporting requirements for the Director to the General Assembly on an annual basis.


A review board was created to hear claims brought by Commission employees. (Section 18.1).


The fraud sections were modified to create classes of felonies for pursuing a fraudulent workers’ compensation case, intentionally presenting a bill or statement for the payment of medical services that were not provided, and creating powers for the Attorney General to undertake the investigation and enforcement of fraud claims. (Section 25.5)








VI.	Additional Provisions
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Conclusions








Again, while Governor Quinn expressed support for the reform amendments and is expected to sign the bill, he has not as yet done so.  There is always a possibility he may make some changes or use a line item veto to strike some of the provisions.  If any changes are made when Governor Quinn signs the bill, we will certainly provide you with an update.








